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The most virulent combination of mercury, and one which 
is most commonly employed for nefarious purposes, is corro- 
sive sublimate. The symptoms by which it is detected in the 
living subject are most of them common to all mineral pois- 
ons.! The order in which these appear is thus described by 
Dr. Beck: an acrid, astringent, metallic taste in the throat; a mal 
sensation of stricture and burning heat in the throat; anxiety a 
and rending pains in the stomach, and in the whole of the in- f 
testinal canal; nausea, frequent vomiting of a fluid, which is a 
sometimes bloody, and accompanied with violent efforts; 
diarrhcea, sometimes dysentery; pulse small, tight and fre- 
quent; faintness, general debility, difficulty of breathing, cold 
sweats, cramps in all the limbs, general insensibility, convul- é 
sions, death. There is moreover a very peculiar effect in the 
diminution of the urinary secretions. 

It is said to be infinitely more essential to search for the 
metal in cases of poisoning by sublimate than in cases of 
poisoning by arsenic.? In vain, says Orfila, should we seek in 
the general way for corrosive sublimate in the fluid vomited, f 
neither are the contents of the stomach more calculated to # 
discover its presence. This salt so readily undergoes decom- ; 
position that in almost all instances its union with other sub- 
stances has rendered it insoluble, and therefore incapable of 
being discovered by the usual tests. When therefore we are 
unable to determine the existence of corrosive sublimate in 


* Ibid. 









4Quar. Rev. of Jurisprudence, No. rv. 
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the fluids contained in the stomach, it will be right to collect 
the solid substances that may have been rejected, or may be 
found retained in the stomach, and after drying, to subject 
them to the action of heat in a retort, and then collect in a 
metallic form whatever mercury may be mixed with the 
alimentary mass, and which will be sublimed and found 
coating the neck of the retort. Sublimate will not merely com- 
bine with alimentary matters, but will also enter into combina- 
tion with the dead membranes of the body, and in this case 
the same insoluble mercurial salt will be formed as in the for- 
mer, and the same absence of all trace of mercury will exist 
in any fluids which may be obtained from any portion of the 


alimentary canal. In these cases, we should take the entire of 


the alimentary canal from the body, dry it, and afterwards by 
calcinating it, obtain in a metallic form whatever mercurial 
salt may have been the cause of death. A case is reported in 
the “Quarterly Review of Jurisprudence” as having been 
lately tried at York, in England, in which the mercury itself 
was obtained, and in which, in consequence of the want of dis- 
tinctness in the medical evidence, the prisoner was acquitted. 
The accused was tried for murder by exhibiting corrosive 
sublimate. The medical witness proved that the fluids sub- 
mitted to him for examination gave to all the usual tests the 
same precipitates as are caused by solutions of corrosive subli- 
mate, when treated in the same manner; and moreover, he 
added, that which is the strongest proof of all, I obtained pure 
mercury. The counsel for the prisoner asked him whether 
he considered this to be a more complete proof of the presence 
of corrosive sublimate than the testing the fluid by sulphuret- 
ted hydrogen, or by lime water, or potash, or any of the many 
tests he had used. The witness admitted that it was far more 
satisfactory—that it was the highest proof of all. He was 
now called upon to declare whether he might not have obtain- 
ed pure mercury the same way, by sublimate from blue pill, as 
well as corrosive sublimate; he was obliged to admit that he 
could: he was also obliged to concede that it was a test equal- 
ly of any mercurial salt, mild or noxious, as well as of subli- 
mate; consequently that in itself the experiment which he 
had stated to be the highest proof of the presence of sublimate, 
was no proof at all of the existence of that particular salt. 
The contradiction in which the witness now stood inyolyed so 
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overcame him, that it was impossible, by any re-examination, 
to remove the impression which his inadvertence had made on 
the jury, and the man was acquitted. The witness merely 
meant to affirm that his having obtained the pure metal was a 
satisfactory evidence that the salt-held in solution in the fluids 
of the stomach, &c. had a mercurial base, and that no other 
mercurial salt than corrosive sublimate would afford the pre- 
cipitates he obtained by the re-agents he used. It was conse- 
quently a great collateral proof, though no actual proof, of that 
particular poison. 

It was ascertained by Dr. Wollaston that corrosive subli- 
mate formed an ingredient in some dumplings with which one 
Michael Whiting poisoned his brothers-in-law at Ely in 1812. 
The following was his simple and (as it has been called) beau- 
tiful mode. A small quantity of a solution supposed to con 
tain the salt in question was dropped on a piece of gold, and 
brought into contact with a piece of iron, so as to form a gal- 
vanic circle. ‘The immediate whitening of the gold establish- 
ed the presence of sublimate. 

Another of the principal corrosive poisons is antimony. 
The most common preparation of which antimony forms the 
basis, is known by the name of tartar emetic. To prove fatal 
it must be swallowed in very large doses, and the instances of 
its occasioning death are so rare, that little notice has been 
taken of it asa poison. The following case throws light on 
its attendant symptoms. A man aged 50, having resolved to 
poison himself, took on Saturday morning about 40 grains of 
tartar emetic. Vomiting, frequent stools and convulsions, 
soon succeeded. He was received at the Hotel Dieu on 
Sunday evening. On Monday he complained of violent pains 
in the epigastric region, which was much distended. He 
could with difficulty move his tongue, and was in a state of 
apparent inebriation: he just spoke, but his pulse was imper- 
ceptible. During the day the abdomen became inflated, and 
the epigastrium still more tumefied and painful. On Thursday 
all the symptoms had increased. He was furiously delirious 
and convulsed, and died at night. 

There are other mineral corrosive poisons which have often 
given occasion for inquiries important to medical jurispru- 
dence. The most violent and speedy in their action are the 
concentrated acids, which, though they have been employed 
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to effect suicide, are instruments of murder almost unavailable, 
as they involve a certainty of detection. Diamonds and glass, 
though long accounted deadly, are now understood to cause 
injury by their insolubility and mechanical properties. There 
is one mineral poison generally considered astringent, but 
which is classed by Orfila with the corrosive poisons, from its 
occasional corrosive action. Wemean Leap. The common 
use of this substance for conveying water, or containing food, 
has not unfrequently been attended with the worst conse- 
quences.! 

The vegetable kingdom embraces all deleterious compounds 
of the acrid, narcotic, and narcotico-acrid classes. But great 
as they are in number, and as difficult as they are of detection, 
there are few cases where they have been employed as the 
means of assassination. Ofium is a common means of sui- 
cide; and oxalic acid has of late years been a frequent source 
of accidental death. But whilst the depraved members of so- 
ciety are so generally ignorant of the existence of vegetable 
poisons, their use for the commission of murder must remain 
rare. There is no one of the numerous class of acrid poisons 
sufficiently well known to require notice. Ovxalic acid, a salt 
procured entirely from vegetables, is a corrosive often fatally 
mistaken for sulphate of magnesia or Epsom salts. It is said 
however, that it may be easily detected by that extremely sour 
taste which must entirely prevent its being employed with a 
murderous intent. The pre-eminent poison of the narcotic 
class (ofium), is well known in its taste, appearance, and ef- 
fect; its application as an instrument of suicide has been 
much curtailed°in Europe by the invention of the stomach 
pump. 

There is another extract of the narcotic class which is 
described as being more mysterious in its nature, and more 
tremendous in its effects, which is little known, though much 
dreaded by the public at large. We mean the Prussic Acip, 
the celerity of whose action has been much overrated. Ina 
recent case the bottle was found corked, and a question arose, 
whether it was possible for an individual by whom the poison 
had been taken, to retain self possession enough to enable her 


*Quar. Rey. of Jurisprudence, No. rv, 
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to cork it! There are two cases recorded in the London Med-_ 
ical Journal for 1790, of a man and woman who by mistake 
swallowed two small spoonfuls, which occasioned instant 
death; and Orfila relates, that M. B., professor of chemistry, 
left out, from forgetfulness, a flask of alcohol saturated with 
prussic acid. The servant girl seduced by the agreeable 
smell of the liquor, swallowed a small glass of it: at the ex- 
piration of two minutes she fell dead. And Dr. Beck relates 
a story of a healthy man who swallowed an ounce of prussic 
acid, at 2, P. M., and staggered and fell immediately, but 
does not appear to have died till night, though he showed in 
the interim hardly any appearances of life. But marvellous 
as these cases appear, we are told, that they do not justify the 
vulgar belief that life is instantaneously destroyed by a few 
drops of this poison, It is wholly groundless that the poison 
is fatal when applied externally.2 Its existence in laurel wa- 
ter has been rendered notorious by the celebrated trial of Cap- 
tain Donellan, which took place about half a century ago in 
England, and it is said, excited at the time an almost unpre- 
cedented degree of attention. The case, as related by Dr. 
Beck, was as follows: 


“ Sir Theodosius Boughton was a young gentleman of for- 
tune in the county of Warwick, in England, and nearly arrived 
at the age of 21. His mother and his brother-in-law, Captain 
Donellan, and his sister, Mrs. Donellan, resided with him. 
In the event of his dying before the period of his majority, the 
greatest part of his fortune descended to his sister, and Cap- 


tain Donellan would thus become entitled to a life estate in it. 
Sir Theodosius was laboring under a slight venereal affection, 
for which he was attended by Mr. Powell, an apothecary at 
Rugby. His general health is, however, said to have been 
good. On the 29th of August, 1780, Mr. Powell sent him a 
draught to be taken on the next morning, consisting of rhu- 
barb and jalap, each 15 grains; spirits of lavender, 20 drops; 
nutmeg water, 2 drachms; simple syrup, 2 drachms; and an 
ounce and a half of simple water. The bottle containing this 
draught was placed on a shelf in his bed-room. Sir Theo- 


4 The best writers are opposed to each other on the point. Quar. Rev, of 
Jurisprudence, No. tv. p. 48, 
7Ibid. Smith, 185, 185 note, 184, 
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dosius returned in the afternoon of this day from fishing, in 
good health and spirits. In the morning the servant awoke 
him at an early hour, for the purpose of obtaining some straps 
for a net. He arose, and went into the next room for them. 
Even now he appeared in perfect health. About 7 A. M. 
Lady Boughton got up and went into his room, as he had be- 
fore desired her, to give him the medicine. She inquired 
whether he had taken it, or whether he chose that she should 
give itto him. He desired her to reach down the draught, 
which was labelled, “ Purging draught for Sir T. B.’’; and she 
poured it into a cup for the purpose of his taking it. He had 
not, however, swallowed more than half of it, when he com- 
plained that it was so nauseous to the taste, and disagreeable 
to the smell, that he did not apprehend, he should be able to 
keep it on his stomach. This remark induced Lady Bough- 
ton to smell the draught. She found it very peculiar in this 
respect, and observed to him that it smelt very strongly of bit- 
ter almonds. He ate some cheese in order to take the taste 
out of his mouth, and afterwards washed his mouth with some 
water. In about two minutes after swallowing the draught, 
he appeared to struggle very much, as if to keep it down, and 
had a rattling and gurgling at his stomach. These symptoms 
continued about ten minutes, when he seemed to Lady Bough- 
ton to be inclined to go to sleep, and she left the room. She 
returned again in about five minutes, and was surprised to find 
him with his eyes fixed upwards, his teeth clenched, and froth 
running out of his mouth. He died in about half an hour af- 
terwards, having never spoken since he took the draught. 
Captain Donellan came into the room when Sir Theodosius 
was dying, and inquired of Lady Boughton where the physic 
bottle was. She showed it to him. He immediately took 
and poured water into it, shook, and emptied its contents into 
the wash-hand basin. And he persisted in doing this with 
another bottle, although Lady Boughton remonstrated, and 
objected to his conduct. Mr. Powell was sent for, but arrived 
after the death of Sir Theodosius. It appeared also in evi- 
dence, that Captain Donellan had a stil/ in his own room, and 
that he used it for distilling roses.’ ‘Considerable suspicion 
was also excited by the devices resorted to by him to prevent 
the body from being dissected. It was buried on the eighth 
day after death, but taken up immediately by the coroner and 





1831.] Medical Jurisprudence.—Poisoning. 118 


opened. The appearances agreed with what had been ob- 
served in animals killed with laurel water, and several medical 
men deposed that the symptoms immediately preceding death, 
were precisely similar to those observed in Sir T. B. They 
also declared that neither epilepsy nor apoplexy, would account 
for the latter; and that as Sir T. was young and of a thin 
habit, it was highly improbable that apoplexy should have 
caused his death. It should also be observed as a material 
part of the case for the prosecution, that a draught was pre- 
pared by Mr. Powell, precisely like that which he had sent to 
the baronet, with the addition of some laurel water; and Lady 
Boughton, on smelling this, stated that it resembled the one 
she had given her son. On the part of the prisoner, the 
famous John Hunter was called. He was of opinion that 
epilepsy or apoplexy would produce the symptoms observed ; 
that the appearance upon dissection explained nothing but 
putrefaction, and did not give the least suspicion of poison. 
On cross-examination, he admitted that the dying symptoms 
might have been produced by laurel water, but added—I can 
only say this of the experiments I have made of laurel water 
upon animals: it has not been near so quick. I have injected 
laurel water directly into the blood of dogs, and they have not 
died. I have thrown laurel water with a precaution into the 
stomach, and it never produced so quick an effect with me as 
described by those gentlemen. The jury retired for about an 
hour, and then brought ina verdict of guilty; and Captain 
Donellan was executed in a few days after.” 

Prussic acid is also the poisonous ingredient in the kernels, 
leaves, and flowers of the peach, the kernels of the black cher- 
ry, the bark of the bird cherry-tree, and in bitter almonds. It 
has also been detected in the kernels of the apricot. (Beck, 540.) 

Of the narcotico-acrid class of poisons is tobacco, which 
has sometimes produced death by external and internal appli- 
cation. Santeuil, the French poet, was destroyed by an incon- 
siderate person, who, by way of joke, poured into his wine the 
contents of a snuff box. 

The septic or putrefying poisons, are found in every branch 
of the animal creation, but their consideration is foreign to our 
purpose. 
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COMMON LAW RIGHT OF BATHING IN THE SEA. 


An Essay on the Rights of the Crown, and the Privileges of the Subject in the 
Sea Shore of the Realm; compiled from the Text Writers and decided 
Cases: By Ropentr Gream Haz, Esa. London, 1830. 


The Case of Blundell v. Caterall, 5 Barn, & Ald. Refi. 268. 


‘© Why do you refuse me water? Water is 
The common right of all.” Ovid. 

The practice of bathing is not less remarkable for its. an- 
tiquity and universality, than for its salutary and beneficial ef- 
fects upon the human constitution. The use of the bath is 
mentioned as an o/d custom even by Homer; and in his time, 
it was offered to the guests as a refreshment. The entry of 
Ulysses into the voluptuous palace of Circe was attended with 
the preparation of a bath, in which the Grecian hero indulged 
before he annointed with costly perfumes, and decorated his 
person in rich garments. The athletic exercises of the Greeks 
were always succeeded by the use of the baths connected with 
the gymnasia; and the baths of the Romans, in the period of 
their luxury, were carried even to magnificence. The use of 
private baths, however, is not as ancient as the custom of bath- 
ing in rivers and in the waters of the sea. The opinion that 
the sea and sea-shore might be freely used and enjoyed by all 
for such a purpose, seems to have pervaded all countries and 
all ages as an instinct. No sentiment indeed appears more 
natural than that the ocean, like light, is for the common 
benefit. 

“Who can forbid from light to kindle light? 
And who’d, for the Ocean, waters keep in store?” 


ee ee 
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By the laws and customs of every nation the use of the sea has 
been regarded as public and common, and as equally free to the 
poor and the affluent, the humble and the high born, the subject 
and the sovereign. It is true,that by the common law of England, 
the right of property in the shore and arms of the sea to high 
water mark is vested in the king; but this is a prerogative 
which (similar to the ancient royal title'to all the serra firma,) 
is held by the king as the first and original proprietor and lord 
paramount, that is to say—subject to the use and enjoyment of 
all his people. Rex habet frrofrrietatem, sed frofpulus habet 
usum ibidem necessarium, ‘That the space between high and 
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low water marks, is the property of the sovereign, subject to 
the right of an unmolested use of it by the public for all in- 
nocent purposes, is also the law in the several Atlantic states 
in this country ; provided that no right adverse to the public 
has been created by statute, prescription, or custom. By the 
means we have just mentioned the sovereign and public pro- 
perty in the shore of the sea and arms of the sea, has in very 
many parts of England and of the United States of North 
America, been converted into the exclusive property of the ri- 
parian or contiguous proprietor. This transition of ownership 
has been a prolific source of controversy in both countries ; 
and the reports of each country abound with cases as to the 
extent of the acquisition of property, on the one hand, and as 
to the extent of the diminution of privilege, on the other. 
With regard to the practice of sea-bathing, It is not easy to 
point out one which is more natural; and the most barbarous 
and most civilized nations in all parts of the world have equal- 
ly indulged in bathing and swimming. ‘* We know,’ says Mr. 
Hall, ‘that the natives of the British Islands have been, from 
time immemorial, famous for their skill in the art of swim- 
ming.’ In most parts of Europe there are situations upon or 
near the sea, which in the summer months are crowded with 
strangers, who go and sojourn there for the benefit of sea air 
and sea bathing. In England, the towns of Margate, Rams- 
gate, Hastings, Weymouth, and others, have been in a very 
great degree indebted for their prosperity, consequence, and 
celebrity to the summer visiters, whose principal object in 
going and remaining there is generally to experience the ex- 
hilarating and healthful effect of bathing in the waters of Nep- 
tune. ‘ Millions of capital,’ says Mr. Hall, ‘have been expend- 
ed for the accommodation of those who frequent the shores of 
the realm for the purpose of exercising their supposed right of 
bathing ; and the fortunes of thousands are dependent on this 
custom.’ A general fondness for sea bathing in the United 
States has been the occasion of the resort of great numbers of 
persons to places on the sea coast in the summer; and consi- 
derable wealth as well as distinction have been afforded to cer- 
tain marine situations in the Atlantic states, by such means. 
Not a summer passes but there are hundreds, nay, thousands, 
of visiters at Long Branch, Southampton, and Nahant; and 


Newport is now getting to be the Brighton of America. The 
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great attraction at all these places is the deach ; and one of the 
principal reasons why the beach is held in so much estimation 
is, it affords the most agreeable and beneficial kind of sea-bath- 
ing. It is a matter, therefore, of much importance to ascertain 
whether or not the persons who periodically congregate in such 
great numbers at the places before mentioned, may claim the 
luxury and benefit of sea bathing as a right; or whether they 
are dependent upon the indulgence and caprice of one or more 
individuals who may have gained a private property in the 
shore. 

Where the shore remains as at common law, or in other 
words, where no private and exclusive rights have been acquired 
therein by the means we have mentioned—no doubt can exist 
as to a full and complete right in the public to use it for the 
purpose of bathing; and the only restraint in the enjoyment of 
the right is that which is imposed by decency and the respect due 
to public morals. It was ruled by M‘Donald, C. B., that what- 
ever place becomes the habitation of civilized man, there the 
laws of decency must be enforced.!. And the Court of King’s 
Bench, when the defendant was brought up for judgment on an 
indictment for undressing himself on the beach, and bathing 
near inhabited houses, expressed a clear opinion that the of- 
fence was a misdemeanour, and that the conviction was pro- 
per.2 It may be very innocent and lawful to enjoy the recrea- 
tion of sea bathing in some places at certain times, when it is 
unjustifiable to do so at other seasons. So it may be lawful 
to bathe on parts of the coast, under circumstances which may 
subsequently alter, so as to render it no longer a lawful recrea- 
tion upon those spots. This was the case of the individual 
who was indicted for bathing in the sea at Brighton, opposite 
the east cliff. Till within afew years previously to the change, 
there had been no houses near the spot, and indeed regiments 
of soldiers had been accustomed to bathe there. Afterwards, 
however, a row of houses was erected on the cliff, and any one 
might be distinctly seen from thence, as he undressed and swam 
in the sea. The defendant, on a Sunday in July, bathed from 
this spot, undressing and dressing himself upon the beach. It 


14 Petersdorf’s Abr. (Am. Ed.) 160. 

*Ibid. See 2 Sid. 168; S. C. 1 Keb. 620; 1 East P. C. c. 1. s, 1. 2 Stra, 
788. 1 Hawk. P. C. cc. 5. s. 4, 

* Woolrych on the Law of Waters, 6. 
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did not appear, however, that he had been guilty of any wanton 
indecency, or that he exposed his person further than was ne- 
cessary for the purpose of bathing. In his defence, it was con- 
tended, that he had not committed an indictable offence, that 
he had no criminal intention nor design to outrage decency ; 
and that, in fact, the inhabitants of these houses had come to 
the nuisance, and could have no right to complain of it. It 
was also urged, that if the building of a house within sight of 
a spot appropriated to public bathing rendered it indictable to 
bathe there without a machine, the poor man would soon be 
debarred from bathing on the southern coast of the island. 
The defendant was found guilty; though when brought up for 
judgment, (as the prosecution was the first of the sort in mo- 
dern times,) his discharge was consented to, upon a recogni- 
zance to appear when called for, to receive sentence.! 

But the most important question is,—If the sea shore, or the 
space between the low water mark and the ordinary high water 
mark, becomes the property of the owner of the contiguous 
upland, by legislative act, usage, or prescription, whether or 
not this private ownership, is subject to a right in the public to 
use the shore for the purpose of sea bathing. The only case, 
to our knowledge, in which this question has received a judi- 
cial decision, is the case of Blundell v. Caterali, contained in the 
5th volume of the Reports of Messrs. Barnewall & Alderson, p. (i 
268. The plaintiff in this case, who resisted the right, was 
lord of the manor of Great Crosby, which is bounded on the 
west by the river Mersey, an arm of the sea. As lord of the 
manor, the report states, he was owner of the shore, and had 
the exclusive right of fishing thereon with stake nets. The de- 
fendant was the servant at an hotel erected upon land fronting 
the shore, and bounded by high water mark; the proprietors 
of which hotel kept dathing machines for the use of persons 
resorting there, and who were driven by defendant in machines 
across the shore into the sea for the purpose of bathing; and 
the defendant received a sum of money from the individuals so 
bathing, for the use of the machines, and for his service and 
assistance. No bathing machines were ever used upon the 
shore in question before the establishment of the hotel ; though 
it had been customary for people to cross it on foot for the pur- 
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pose of bathing. There was also acommon highway for car- 
riuges along the shore, and it was proved that various-articles 
for market were occasionally carted across the shore. The de- 
fendant contended for a common daw right for all the King’s 
subjects to bathe on the sea shore, and to pass over it for that 
‘ purpose on foot and with horses and carriages. It was decided 
by three of the learned judges against one, that no such general 
right in the subject to frequent the shore for the purpose of 
bathing existed. Best, J. was in favor of defendant’s claim ; 
but Hotroyp, and Baixey, Js., together with Appsorr, C. J. 
held that the plaintiff should recover. The dissenting judge 
put his argument on the broad grounds of the sea being the 
great highway of the world, of the importance of a free access 
to the sea, and of the necessity of a right to bathe im the sea, 
as essential to the health of so many persons. It was clear, he 
said, that persons had bathed in the sea from the earliest times, 
and that they had been accustomed to ride or walk on the sands. 
He quoted the words of Bracton,—Riparum etiam usus publi- 
cus est de jure gentium, sicut ipsius fluminis. The shore of 


the sea, he said, was admitted to have been at one time the 
property of the king, and from the general nature of the pro- 
perty it could never be used for exclusive occupation. The 


learned judge also alluded to the impolicy of not allowing the 
use of the sea shore for bathing,—* By bathing, those who live 
near the sea are taught their first duty, namely, to assist mariners 
in distress. They acquire by bathing confidence amidst the 
waves, and learn how to seize the proper moment for giving 
their assistance.” 

The reader will bear in mind, that the title of the lord of the 
manor in this case to the absolute ownership of the shore itself, 
was supposed to be proved; and that not only the soil of the shore, 
but also an exclusive right of fishing thereon with stake nets, was 
taken for granted to be the private property of the lord; and, 
therefore, as Mr. Hall observes, the question was whether * the 
frrivate ownership: of such shore, coupled with an exclusive pri- 
vate fishery with stake nets, was subject to such general cus- 


3) 


tomary right of bathing.” The court did not, however, confine 
themselves to the narrow ground of the incompatibility of the 
bathing with carriages, or on foot, in a place where a private 
fishery with stake nets existed; on the contrary, they decided 
upon the broad ground, that a general common law right did 
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not exist at all by ancient custom, of frequenting the sea shore 
for bathing.! It was taken for granted, on all hands, that the 
original ownership of the shore is in the Crown; and that even 
the King’s ownership was subject to the common law rights of 
fishing and navigation; and also, that the subject who became 
owner of the shore by the King’s grant, was as liable as the 
King to those customary rights; but it was denied that either 


the King’s, or a subject’s ownership of the shore was subject to 


a like general common law usage of bathing. 


It was argued, that although nothing is expressly mentioned 


concerning bathing as a general common law right, yet the 











common right to frequent the shore, without limitation of pur- 
pose, (so that it be legal,) is expressly asserted by Bracton. 
But the majority of the judges considered Bracton not only to 
have guoted, but to have interfiolated, this doctrine from the 
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civil law; and that the civil law and the law of England did not 






agree. To this reasoning Mr. Justice Best replied by observing, 
that Bracton did not state this right as civil law, but made it 
part of his book, ‘de legibus et consuetudinibus Angliz.’ And 
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in fact it appears, as Mr. Hall remarks, that the passage actu- 


icted by the three learned judges, 
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ally referred to, and contra 


as being a mere transcript from the civil law, relates no¢ to the 
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sea shore, but to the danks f rivers. And although the court, 


from authorities, proved Bracton to be wrong, toa certain extent, 
in his law respecting particular uses made of banks of rivers (as iy 
for towage), yet no authorities were adduced showing that the f 
‘communis usus’ of the sea re for bathing is not a good cus- ‘ 


ton. a 










This case of Blundell v. Caterall is the first in which the @ 


right of the public to bat] 





‘a was ever brought in ques- 





4 What is meant by a common daw right should perhaps receive an expla- 
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: Thec la En oland is-) ae shines _— . }) 
nation. ~The common law of England is known ry the various app« llations ie 
of right, common right, public t, and munia justicia, And whenit ty 
is said that a man has a thing of common right, it is always to be understood i 







that he has it by common law; and it is further held, that the common law hi 
is called common right, because it is the best and most common birth-right i 
that the subject has for his safeguard and defence. An act of parliament q 
made against common right is void, and impossible to be performed. (Co. f 
118, Dr. Bonham’s case.) —Schu/tes on Aguatic Rights, 72. 1ftherefore the ‘i 


right of sea bathing is a common law right, and cannot be taken away by 
act of parliament, it cannot be divested by the acquisition of a private own- 
ership in the shore. 
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tion. Now we entirely agree with Mr. Hall, that ‘the silence 
of the books may, in some cases, be alleged to testify the ex- 
treme certainty of, and general acquiescence in a right ;’ and we 
believe the case before us to be one of those cases. The rea- 
soning of Mr. Hall upon this point is worthy of attention. 


‘The custom in question would seem to be a right of all 
others the least likely to become the subject of legal dispute. 
The silence of the books in respect of a custom so natural and 
universal, may be thought to make as much for as against the 
usage ; nor can the mere silence of the books be deemed a suf- 
ficient negative of a custom. If, isdeed, the practice of bath- 
ing has generally prevailed, time out of mind, throughout the 
realm, the silence of the books gives consent rather than de- 
nial. The right in question was a case of custom, and by the 
dicta of the judges themselves, we are permitted, in the ab- 
sence of all book authority, another distinct ground for deci- 
sion, viz. “immemorial usage,” which is the very essence of 
the common law.” p. 187. 


Our author contends (p. 194), that it does not necessarily fol- 
low that, because Bracton’s text is taken from the civil law, the 
doctrine may not be good at common law. 


‘ Now as the books are totally silent in regard to bathing, 
(which is one part of the “ communis usus littorum,”’) and silent 
also as to several other common uses to which the shore may 
be applied, the authority of Bracton, as to the right of the pub. 
lic to make use of the sea shore, might be deemed good authori- 
ty for all such customary uses made of it as are uncontradicted 
by the books, and not incompatible with other unquestionable 
rights, or the known laws of the land. There is-nothing sin- 
gular in the laws of two different nations agreeing in their per- 
mission of a custom so natural as bathing. The habit of bath- 
ing is as natural to a native of Britain as toa Roman; and more 
so, incleed, if the effect of insular habits (and habit is second 
nature) be considered. It would have been more singular if 
the Civil and British laws had not agreed in throwing open the 
sea shore for purposes of public use common to all mankind.’ 

Again in p. 196,— 

‘To say that the law was borrowed, is to infer that the cus- 
tom did not exist before the time of borrowing. But will it be 
said that the shore was not as much frequented for bathing 
before that time as after? Men were used to bathe and swim 
long prior to the written codes of Rome or England. The 
custom preceded the daw, and that which Roman law may have 
sanctioned by book, may have been already custom, i. e. com- 
mon law in England. It must be admitted, that our law and 
the Roman law do also disagree in some points respecting the 
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use and property of the sea-shore; this was, at some length, 
proved by Mr. Justice Holroyd; but this is no evidence that 
they do not egree in other points. They do agree in the com- 
mon right of fishing; why may they not agree in the common 
right of bathing? In those points wherein they differ, our 
books and common law cause the difference , but do our books 
and customs create any difference as to bathing? It is admit- 
ted that not one expression in our books is to be found contra- 
dictory to the common right to frequent the sea-shore for bath- 
ing; and that bathing is, and ever has been, a generai custom 
and practice will hardly be denied; for the habit is coeval at 
least with fishing and navigation, two acknowledged “ com- 
munes usus” of the sea-shore.” 

Mr. Hall, in the able and just criticism which he has of- 
fered of the decision in Blundell v. Caterall, places throughout 
much stress upon the continued and immemorial custom of 
bathing on the sea-shore. The court, however, in that case, 
denied the existence of such a custom; and the Chief Justice 
observed, ‘ We know that sea bathing was, until a time com- 
paratively modern, a matter of no freguent occurrence ;’ and 
he adds, ‘that he was not aware of any practice in this matter 
sufficiently extensive or uniform to be the foundation of a judi- 
cial decision.” Mr, Hall thinks it singular that the uniformity, 
universality, and frequent occurrence of bathing and swimming 
in the sea should have been denied; a practice, he says, known 
to exist habitually wherever man and sea-water are to be met 
with. And he states, what we should not have imagined 
would have ever been doubted, viz. that ‘cleanliness, health, 
amusement, and utility, have all operated to make the custom 
general on the sea-coast.’ 

We know no good reason why one of the advantages afforded 
by the sea-shore should be entitled to more favor in the eye of 
the law, than another; and we cannot comprehend why the 
custom of bathing should not stand upon the same footing as 
the custom of jishing. There can be no doubt whatever but 
that the public have a right te fish on the shore, although the 
soil thereof may happen to be private property. To exclude 
the public there must be proved, besides a property in the soil 
of the shore, what is denominated a severad fishery—which 
means the sole right of fishing. A public right to dig for 
shell fish in a part of the shore which had become private pro- 
perty was recognized in the case of Bagott v. Orr, in England,! 


19 Bos. & Pul. 472, 
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and is maintained by a decision of the Supreme Court of Con- 
necticut, in the case of Peck v. Lockwood.2 It is very evident 
that the learned ex-chancellor of New York, Mr. Kent, con- 
siders that in law there “ad sf listinction between the public 
rights of bathing and fishing, as he is of opinion that the case 
of Bagott v. Orr is virtually overruled by the case of Blundell 
v. Caterali; and he clearly means to be understood that any 
decision respecting the right of the public to fish on the shore 
after it is made rrivate property, would under the same cir- 
cumstances, be fairly — to the right of bathing. 

In relation to an admission made by Mr. Chief Justice Hol- 
royd, in Blundell v. iii iz. that there may possibly be 
a local usage or custom of bathing, Mr. Hall offers the fol- 
lowing comments :— 


‘Now every manor on the coast has its inhabitants, and it 
were an assertion easily disproved were it said, that bathing in 
the sea is 2o¢ customary with these inhabitants; and it would 
be impossible to arrive at the precise depree of necessity or 
urgency which introduced or continued the practice. Assum- 
ing that the inhabitants for the time being of the sea-coasts of 
England, are and have ever been accustomed to frequent the 
shore for bathing, it would be singular to denominate this a 
collection of doca/ customs. The inhabitants of the sea-coast 
are, in fact, the only class of the community who fish in the 
sea, or on the sea-shore, and yet it is not a /ocal but a public 
and general common law righ of fishing; and the custom of 
bathing is as general among the inhabitants of the sea-coast as 
fishing. It would be strange, therefore, to denominate the one 
custom a general, and the other custom (which is at least 
equally general amongst the same class of persons) a local 
custom. But if the right to frequent the shore for bathing, by 
means of carriages, be denied, ‘then, indeed, every watering 
place (as they are now called) in the kingdom, may be wholly 
dependent upon the owner of the soil of the shore,’ p. 219, 220. 


+ 
t 
\ 
i 


The Court, in the case of Blundell v. Caterall, decided 
against the liberty of bathing not only from the silence of the 
books, and its supposed “inconsistency with certain private 
rights,” but were also of opinion, that, “in sea-bathing as it 
now prevails, particular regulations are desirable; and yet the 
existence of this common law right would be a great obstruction 
to any such regulation.”’ As to the advantage, here supposed, 
of subjecting bathing to the regulation of the owners of the 
shore, Mr. Hall’s remarks are extremely just and conclusive. 


2 5 Day’s Rep. 22, SVid. 3 Kent’s Com, 336. 
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‘It can scarcely be deemed a public benefit to subject this 
right of bathing to the superintendence of the owner of the 
soil of the sea-shore, (i. e.) the lord of the manor, or his grantee, 
who may be a hundred miles off; and who is under no obliga- 
tion, by law, to concern himself about it at all. It is to be re- 
membered too that so far as decency is concerned, the public 













are perfectly able to protect themselves; for the indecency of 
bathing in too public places, and too exposed a manner, is in- : 
dictable as an offence, and punishable at common law, by the k 
local magistrates, without paying any tax to the lords of the i 
sea-shore. The idea of denying this ancient, universal, and ; 


healthful custom the support of the courts of law, with a 
view that the lord of the manor may superintend the bathing, 
(not without charging his own price for it,) or in order that 
“some contests” between the bathing men and women may be 
prevented thereby, seems singular. It is not probable that the i 
owner of the soil will ever interfere in these matters, unless for 
the purpose of making a profit thereby. The public are not 
likely to be the gainers by his services, especially if they may 
be taxed for the use of the shore, at the will of the owner. The 
decision in the case of Blundell v. Caterall has, however, put it 
in the power of every owner of the soil of the sea-shore to levy 
a tax, ad libitum, upon the bathers, not only at fashionable 
watering-places, but throughout the coasts of England, where- if 
ever such ownership: of the shore can be proved. If the public i 
are laid open to such a tax, they will do well to try with a closer 
scrutiny the claims set up by lords of manors to the “ sea- 
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shore ;”’ and not to take it for granted that because A. or B. is 
lord of the manor on the coast, that he is, therefore, owner of the u 
shore, now that such ownership involves a question most im- t 
portant to the property of thousands, the prosperity of nume- ‘ 
rous towns and districts on the coast, and the general health, ; 


convenience, and enjoyment of the public.’ p. 222-3. 


The judges, in the case under consideration, doubted whether, 
if they admitted the use of the shore for bathing to be a public 
privilege, all useful appropriations of the shore would be pre- 
vented. We cannot help admiring the acuteness of Mr. Hall 1 
in replying to this suggestion of the court, which prima facie i 
is not without some weight. 

‘If the appropriation in any given case would be a nuisance ‘ 
not to the bathing only, but to the fishery and navigation also, 
the sooner it is abated the better, whether the bather, or the 
fisherman, or the navigator effect it; and if it be no obstruction, 
no nuisance to navigation or fishing, but actually auxiliary and 
beneficial toward those national purposes, where is the proba- 
bility that such an appropriation will, in its extent or locality, 


be adjudged a nuisance, by a jury, on behalf of the bather 
VOL. L11.—NO. IV, 16 
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alone? On the other hand, if the appropriation prove of no ad- 
vantage to fishing and navigation, whilst it materially interferes 
with the custom of bathing, a custom which may have become 
essential to the local interests of the place, the sooner such an 
appropriation is declared a nuisance the better.’ p. 217. 

The above extracts constitute but a small portion of Mr. 
Hall’s criticism of the reasoning of the majority of the court in 
Blundell v. Caterall; but they are sufficient, we think, to expose 
the untenable character of some of the positions assumed by 
those judges, as well as the fallacy of the conclusions drawn 
by them from rules of law universally admitted. The profes- 
sion are indebted to Mr. Hall for the clearness, precision and 
accuracy with which he has explained and defined the various 
rights, public and private, connected with the sea-shore; and 
the public also owe him an obligation for the zeal and ability 
with which he has combatted a judicial decision that goes to 
abridge in a great degree their undoubted right of indulging 
in the favorite and healthful practice of bathing in the sea. We 
say “undoubted right;” for we are convinced, after an exami- 
nation of the authorities, and the perusal of Mr. Hall’s work, 
of the truth of the proposition advanced by the dissenting 
judge (Best), that “there must be the same right to cross the 
shore in order to bathe, as for any other lawful purpose.” 


“GLORIOUS UNCERTAINTY OF THE LAW.” 


From Thompson’s Tradesman’s Law Library. 


Perhaps it may not be irrelevant to make a few remarks on 
the popular charge of the “ glorious uncertainty of the law.” 
When we consider the number of causes tried every year, and 
how few depend on questions of daw, (they being most usually 
dependent upon matters of fact,) and how rarely an old decision 
is overturned, in proportion to that number, we cannot admit 
the imputation to be correct. The law itself is not uncertain : 
and what makes legal discussion necessary, is not, in general, 
any doubt about the authority of former decisions, but the diffi- 
culty of extending old principles to the changing transactions 
of the world; a duty which must at all times, require great de- 
liberation and caution. The uncertainty, therefore, is occasion- 
ed by various novel concatenations of circumstances bearing so 
hard upon the established lines of legal distinction, as to make 
the application difficult. Cases of such nicety will continually 
arise, rendering it matter of opinion (even amongst learned 
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Judges), on which side of the line they should fall. In sucha 
dilemma, the law hanging equally on a poise between the par- 
ties, the courts anxiously look for moral and equitable consi- 
derations in the facts of the case, to turn the scale. Perhaps, 
if a shade of legal distinction may be seen by one man’s mind, 
another’s differently constructed, may not see it, or even (in 
mentally working the facts of the case through the machinery 
of legal principles,) may arrive at the result a shade on the 
contrary side of the line; and perhaps, the shade one way may 
be materially overbalanced by the moral justice of the case. 
This mental labour is not known by the public, who see only 
the outline of the facts, and know only, (and that imperfectly,) 
the most prominent principles of the law, applicable to cases 
of that kind: therefore, according to common observation, two 
cases, apparently similar, may be differently decided, and vice 
versa. A man complains of the uncertainty of the law, when, 
having laid hold of what appears to him to be a case in point, 
and built his ideas upon that, he, in the result, finds his expec- 
tations disappointed, not considering that, to form a correct 
judgment, each case ought to be reduced to principles ; having 
done which, it would have appeared that the two cases were, 
in reality, very dissimilar. 

Another very common cause why a contrariety of decision 
occasionally appears, is, that on questions being left to juries, 
they found their verdict mainly upon circumstances which did 
not, in cases apparently similar, arise to affect the minds of for- 
mer juries and may not those of subsequent ones : their verdict, 
perhaps, depending upon the degree of credence which they give 
toa material witness. The court, perhaps, if afterwards applied 
to, do not see sufficient cause to overturn the conclusion at 
which the jury have arrived—(to incur the expense of a new 
trial for the chance of what another jury may think of the mat- 
ter:) and thus, looking merely at the naked result, the court 
may seem to have decided contrary to precedent. Instances 
of this kind ought not to be deemed contradictory in point of 
law: they merely show that each ccwe depends upon its own 
circumstances, the proof of them, the degrees of credit which 
juries give to different witnesses, the contrary view of a case 
in toto which different juries may take at different times, and the 
unwillingness which properly exists in the courts, to overturn 
the verdicts of juries, where they can be reasonably supported. 

Here, it is proper to observe, that desirable as a visible uni- 
formity of decision most certainly is, yet, Justice to each indi- 
vidual imperatively demands that his particular case shall be 
decided upon its own circumstances; and the essential rights 
of parties are not to be sacrificed to a formal adherence to pre- 
cedent, merely because, in their general aspect, the two cases 
appear to assimilate; for, frequently the shades of distinction, 
though imperceptible to the naked eye of popular intellect, 
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form the very vitals of the cases, as contradistinguished from 
each other. To preserve, as much as possible, that visible 
uniformity of decision, it is a principle of practice in the courts, 
not to make, or decide cases upon new points of law unneces- 
sarily: and, therefore, it frequently happens, that a case is de- 
termined upon some of its least striking features, they being 
sufficient to bring it within the rules which governed former 
decisions, aud the moral justice of the more prominent circum- 
stances not preponderating the contrary way. It is the pro- 
vince of a jury to decide upon the existence or non-existence 
of the circumstances of a case, and for the Judge to apply the 
law by which it is governed, and consequently to determine the 
legal result; but, it appears to me, that one reason why an 
erroneous verdict is sometimes given, is, that by the establish- 
ed mode of conducting causes at Nisi Prius, the combination 
of fact and law is to be made, and the result drawn by the jury; 
the law being declared to them by the Judge, and then the jury 
having to consider it in conjunction with their consideration of 
the facts, and to declare the result by their verdict. In many 
cases, the facts, and the intent and meaning with which acts 
have been done, or expressions have been used, are so insepara- 
bly intermixed with peculiar circumstances, that they are ne- 
cessarily left together for the jury to unravel and discriminate, 
—a task sufficiently arduous, without their having at the same 
time, to apply the law, as expounded to them by the judge, 
and to draw the general conclusions, consisting of both law and 
fact. The consequence of this appears to me to be, that occa- 
sionally, juries, by having so heavy a task upon their minds, 
make mistakes in the application, and produce a verdict very 
different from the conclusion at which the Judge would have 
arrived, if the mode of practice had allowed the jury to find 
the facts, and then the Judge had applied the law, instead of a 
reverse order of proceeding: and it must be admitted, that a 
Judge is more capable of combining the law with the finding 
of a jury, and ascertaining the proper result, than a jury are of 
making such combinatica, however lucidly the Judge may have 
expounded the law to them while their minds were unsettled 
as to the state of the facts. It is not unusual for a jury to con- 
fine their verdict to the facts, leaving the combination and re- 
sult to the judges of the court: this is called a special verdict, 
and it generally happens by the consent of the parties, where 
the case is special and important, and both parties wish to have 
an opportunity of referring it to the decision of the highest 
tribunal ; but a much more usual way is, for a jury to give a 
general verdict one way or another, subject to the opinion of 
the court, either upon a statement of the whole facts agreed 
upon, or upon a reservation of one or more points. 
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CONTRAST BETWEEN MR. CANNING AND MR. 
BROUGHAM. 


(European Magazine.) 


Though Canning and Brougham resembled each other, in 
standing foremost and alone in their respective parties, they 
were in every other respect opposed as the zenith and nadir, or 
as light and darkness. 

This difference extended even to their personal appearance. 
Canning was airy, open, and prepossessing ; Brougham seemed 
stern, hard, lowering, and almost repulsive. The head of 
Canning had an air of extreme elegance: that of Brougham 
was much the reverse; but still, in whatever way it was viewed, 
it gave a sure indication of the terrible power of the inhabi- 
tant within. 

Canning’s features were handsome; and his eye, though 
deeply ensconsced under his eyebrows, was full of sparkle and 
gaiety. The features of Brougham were harsh in the extreme ; 
while his forehead shot up to a great elevation, his chin was 
long and square; his mouth, nose, and eyes, seemed huddled 
together in the centre of his face—the eyes absolutely lost amid 
folds and corrugations; and while he sat listening, they seemed 
to retire inward, or to be veiled by a filmy curtain, which not 
only concealed the appalling glare which shot away from them 
when he was aroused, but rendered his mind and his purpose 
a sealed book to the keenest scrutiny of man. 

Canning’s passions appeared upon the open champaign of 
his face, drawn up in ready array, and moved to and fro at 
every turn of his own oration, and every retort on that of his 
antagonist: those of Brougham remained within, as in a cita- 
del, which no artillery could batter, and no mine blow up; and 
even when he was putting forth all the power of his eloquence, 
when every ear was tingling at what he said, and while the im- 
mediate object of his invective was writhing in helpless and 
indescribable agony, his visage retained its cold and brassy 
hue; and he triumphed over the passions of other men, by 
seeming to be wholly without passion himself. The whole 
form of Canning was rounded, and smooth, and graceful; that 
of Brougham, angular, bony, and awkward. When Canning 
rose to speak, he elevated his countenance, and seemed to look 
round for the applause of those about him, as a thing dear to 
his feelings: while Brougham stood coiled and concentrated, 
reckless of all but the power that was in himself. 

From Canning there was expected the glitter of wit and 
glow of spirit—something showy and élegant: Brougham stood 
up as a being whose powers and intentions were all a mystery, 
—whose aim and effect no living man could divine. You bent 
forward to catch the first sentence of the one, and felt human 
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nature elevated in the specimen before you: you crouched and 
shrunk back from the other, and dreams of ruin and annihila- 
tion darted across your mind. The one seemed to dwell among 
men, to join in their joys, and to live upon their praise: the 
other appeared a son of the desert, who had deigned to visit 
the human race, merely to make it tremble at his strength. 

The style of their eloquence, and the structure of their ora- 
tions, were just as different. 

Canning chose his words for the sweetness of their sound, 
and arranged his periods for the melody of their cadence; 
while with Brougham the more hard and unmouthable the 
better. Canning arranged his words like one who could play 
skilfully upon that sweetest of all instruments, the human 
voice; Brougham proceeded like a master of every power of 
reasoning, and of the understanding. The mode and allusions 
of the one were always quadrible by the classical formule ; 
those of the other could be squared only by the higher analysis 
of the mind; and they rose, and ran, and pealed, ‘and sw elled, 
on and on, till a single sentence was often a complete oration 
within itself; but still, so clear was the logic, and so close the 
connexion, that every member carried the weight of all that 
went before, and opened the way for all that was to follow after. 

The style of Canning was like the convex mirror, which 
scatters every ray of light that falls upon it, and shines and 
sparkles in whatever position it is viewed: that of Brougham, 
was like the concave speculum, scattering no indiscriminate 
radiance, but having its light concentrated into one intense 
and tremendous focus. Canning marched forward ina straight 
and clear track,—every paragraph was perfect in itself, and every 
corruscation of wit and genius was brilliant and delightful;— 
it was all felt, and it was felt at once —Brougham twined round 
and round in a spiral, sweeping the contents of a vast circumfer- 
ence before him, and pouring them onward to the main point 
of attack. When he began, one was astonished at the wildness 
and the obliquity of his course ; nor was it possible to compre- 
hend how he was to dispose of the vast and varied materials 
which he collected by the way: but as the curve lessened, and 
the end appeared, it became obvious that all was to be efficient 
there. 

Such were the rival orators, who sat glancing hostility and 
defiance at each other, during the early part of the session for 
1823 ;—Brougham, as if wishing to overthrow the secretary by 
a sweeping accusation of having abandoned all principle for 
the sake of office ; and the secretary ready to parry the charge, 
and attack in his turn. An opportunity at length offered : and 
it is more worthy of being recorded, as being the last terrible 
personal attack, previous to that change in the measures of 
the cabinet, which, though it had begun from the moment 
that Canning, Robinson, and Huskisson, came into office, was 
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not at that time perceived, or at least admitted and appreciated. 
Upon that occasion, the oration of Brougham was at the out- 
set, disjointed and rugged, and apparently without aim or ap- 
plication. He careered over the whole annals of the world, 

and collected every instance in which genius had degraded it- 
self at the footstool of power, or principle had been sacrificed 
for the vanity or the lucre of place; but still, there was no 
allusion to Canning, and no connexion, that ordinary men could 
discover, with the business before the House. When, how- 
ever, he had collected every material which suited his purpose, 
—when the mass had become big and black, he bound it about 
with the cords of illustration and of argument; when its union 
was secure, he swung it round and round with the strength of 
a giant, and the rapidity of a whirlwind, in order that its im- 
petus and its effect might be the more tremendous ; and while 
doing this, he ever and anon glanced his eye, and pointed his 
finger, to make the aim and the direction sure. 

Canning himself was the first who seemed to be aware, 
where, and how terrible was to be the collision; and he kept 
writhing his body in agony, and rolling his eyes in fear, as if 
anxious to find some shelter from the impending bolt. The 
House soon caught the impression, and every man in it was 
glancing his eye fearfully, first towards the orator, and then 
towards the Secret ary. There was, save the voice of Brougham, 
which growled in that under tone of muttered thunder, which is 
so fear fully audible, and of which no speaker of the day was fully 
master but himself, a silence as if the angel of retribution had 
been flaring in the face of all parties, the scroll of their personal 
and political sins. A pen which one of the secretaries dropt upon 
the matting, was heard in the remotest part of the House; and 
the voting members; who often slept in the side-galleries dur- 
ing the debate, started up, as though the final trump had been 
sounding them to give an account of their deeds. 

The stiffness of Brougham’s figure had vanished; his fea- 
tures seemed concentrated almost toa Pp: vint: he glanced to- 
wards every part of the House in succession ; and, sounding the 
death-knell of the Secretary’s forbearance and prudence, with 
both his clenched hands upon the table, he hurled at him an 
accusation, more dreadful in its gall, and more torturing in its 
effects, than ever had been hurled at mortal man within the 
same walls. The result was instantaneous—electric: it was 
as when the thunder-cloud descends upon some giant-peak— 
one flash, one peal—the sublimity vanished, and all that re- 
mained was a small and cold pattering of rain. Canning started 
to his feet, and was only able to utter the unguarded words, “ It is 
false !”” to which followed a dull chapter of apologies. From 
that moment, the House became more a scene of real business, 
than of airy display and angry vituperation. 
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Migest of late Awervicaw Cases. 


The following decisions are all taken from the Afié volume of 
Mason’s Reports, very lately published, which contains the 
cases determined in the Circuit Court of the United States, 
by Mr. Justice Srory, from the New Hampshire October 
Term, 1827, to the Massachusetts October Term, 1850. 


ALIEN. 

Where an alien sues in the Circuit Court, the defendant must 
be described as a citizen of some particular state. Stating 
him to be acitizen of the United States is not sufficient. 
Picquet vs. Swan, 35. 


ee OF EXCHANGE AND PROMISSORY NOTE. 


A bill drawn upon a partnership, but not accepted until 
after a dissolution of the partnership publicly announced, 
binds only the partner who accepts ‘it, and not the other 
partners, who have not consented thereto. Tombeckbee 
_ Bank vs. Dumell, 56. 

An agent, to whom a negotiable note has been indorsed by 
his principal for the benefit of the latter, and who has no in- 
terest in the note, cannot sue as indorsee upon the note. 

No person can sue as indorsee, unless he be the owner of 
the note or has some legal or equitable interest therein. 
Thatcher vs. Winslow, 58. 

Assuming that a foreign bill of exchange, payable after sight, 
ought to be presented within a reasonable time, that time 
must be judged of with reference to the usage among mer- 
chants as to the delays in the negotiation and transmission 
of such bills. Wallace vs. Agry, 118. 

Where a partnership is carried on by a firm in the name of 
one partner only, and he endorses notes in his own name, 
the firm is not bound thereby, unless the notes were received 
or discounted as notes binding the firm, upon the representa- 
tion of the partner giving the same to that effect, and were 
made for the common benefit and business of the firm. 
United States Bank vs. Binney, 176. 

Where certain merchants had entered into a written con- 
tract to subscribe certain sums for a voyage to Africa, &c. 
and authorized their agent to draw bills for the amount if he 
fitted out the expedition, and he drew a bill on one of the sub- 
scribers for the amount subscribed by him to pay for goods 
bought for the voyage on the credit of the written authority 
above stated, which was shown ta the payee of the bill; it 
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was feld, that the agent, though drawer, was a competent 
witness to prove the facts in a suit brought by the payee 
against the subscriber, upon a constructive acceptance of the 
bill, it having been dishonoured, when presented for accept- 
ance. Lowder vs. Shaw, 241. 

6. Where a note is made payable at a particular place, and the 
indorser resides there; if the holder remits it to his agent 
at such place, for payment, and it is dishonoured, the agent 
is not bound to give notice of the dishonour to the indorser ; 
but his duty is to give notice to his principal, who may then 
give notice to the indorser, and if given in due time after the 
principal has received notice, the indorser is bound. U. S. 
Bank vs. Goddard, 366. 

. If due notice is given by a holder to his immediate indorser, 
of the dishonour of a note, and the latter gives due notice 
to a prior indorser, the holder may recover against the lat- 
ter, although he has never given him any notice, for due no- 
tice given by any party on the bill, is notice to charge in 
favour of all subsequent parties. U. S, Bank vs. Goddard, 
366. 

CITIZENSHIP. 

To constitute a person a citizen of a state, so as to sue in the 
courts of the United States, he must have a domicil in such 
state. 

If he removes into a state animo manendi, that is sufficient, 
whatever may be his motive for removal. But a mere tem- 
porary change of place, without any intention of permanent 
residence, constitutes no change of domicil. Case vs, Clark, 
70, 


CONSIGNOR AND CONSIGNEE. 


1. Where a voyage was undertaken to Havana, and thence 
to Leghorn and back, and the owners ordered the consignees 
at Leghorn to apply their funds, estimated at 4600 pezzos, to 
the purchase, first of 2200 pezzos value of tiles, and the re- 
sidue to invest in paper; and the consignees accepting the 
orders, invested the whole funds in paper, because they fell 
short of the estimated sum, although a sum of 1750 pezzos 
might have been so invested ; it was Aedd, that the consignees 
were liable in damages, for the breach of orders, 

‘The damages in such cases, are not to be confined to the 
transactions at Leghorn ; but are to be calculated upon the 
actual injury to the plaintiff, in the events of the voyage, 
taking into consideration the markets at Havana, and all 
the other circumstances. 

The receipt of the proceeds of the paper, after sale, by the 
master at Havana, is not, in point of law, fer se, a ratification 
of the purchase, and investment in paper by the owners. 

Cunningham vs. Bell, 161. 
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2. By the act of Congress of 1799, ch. 128, consignees are 
authorized to enter goods, and give bonds for the duties. 
In such case the United States have no remedy over against 
the owner of the goods, for whom the consignee acts as 
agent or trustee, if the duties are not paid. Knox vs. De- 
vens, 380. 

S. If a surety for a consignee on a custom-house bond pays the 
debt, he has no remedy against the owner for the amount, 
if the latter did not request the surety to sign the bond ; but 
the remedy for the surety is against the consignee only. 
Knox vs. Devens, 380. 


EVIDENCE. 
Persons who do not believe in the existence of a God, orina 


future state of existence, are not competent witnesses. 
Wakefield vs. Ross, 16. 

MERCHANTS’ ACCOUNTS. 

A special contract between ship-owners and a shipper of goods, 
to receive half the profits in lieu of freight on the shipment 
for a foreign voyage, is not a case of merchants’ accounts, 
within the exception of the statute of limitations. Spring 
vs. Gray, 505. 

PARTNERSHIP. 

1. A bill drawn upon a partnership, but not accepted until after 
a dissolution of the partnership publicly announced, binds 
only the partner, who accepts it, and not the other partners, 
who have not consented thereto. Zombeckbee Bank vs. 
Dumell, 56. 

2. Where a mortgage had been given to one partner to secure 
a debt of a firm, and after the failure of a firm, and an assign- 
ment of the debt, one of the partners entered into an arrange- 
ment with the debtor, without the consent of the assignees, 
oy which he took negotiable notes for the debt payable 
on time, and afterwards he assigned the mortgage to the 
other partner, who was no party to the arrangement; it was 
held, that the mortgage was not extinguished. Osborn ys 
Benson, 157. 

3. Where a partnership is carried on by a firm in the name of 
one partner only, and he indorses notes in his own name, the 
firm is not bound thereby, unless the notes were received or 
discounted as notes binding the firm, upon the representa- 
tion of the partner giving the same to that effect, and were 
made for the common benefit and business of the firm. 
United States Bank vs. Binney, 176. 

4, Secret partnership means, in common usage, a partnership, 
where some of the partners are kept secret, or are unknown, 
in contradistinction to open or notorious partnership. Where 
one partner publicly avows all the partners, so that they be- 
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come and are known as such, and credit is obtained thereby, 
it is no longer a secret partnership, whether the firm be car- 
ried on in the name of one partner only or otherwise. U. S. 
Bank vs. Binney, 176. 

§. The ordinary presumption is, that all the partners have ac- 
cess to the partnership books, and know the entries therein ; 
but this is a mere presumption from the ordinary course of 
business, and may be repelled by any circumstances, which 
lead to a coutrary presumption. U. S. Bank vs, Binney, 
176. 

6. One partner can bind the other only for objects within the 
scope of the business of the firm. Secret restrictions of the 
rights of partners do not affect those persons, who deal with 
the firm in ignorance of them. U. S. Bank vs. Binney, 177. 

7. If a company by the articles of partnership do their busi- 
ness by agents, and among other officers by a treasurer, and 
one of the partners is appointed treasurer, and afterwards 
fails, owing to the partnership, as treasurer, the company have 
aright to claim payment of the debt out of the separate 
estate of such partner, in the hands of his assignees. And 
if the debt is transferred, the same right attaches to the holder. 
Brown vs. Curtis, 421. 

PAYMENTS, APPLICATION OF. 

1. Advances made on account generally, for work done under 
several distinct contracts, some of which have not been com- 
pleted, must be applied in the first place to the extinguish- 
ment of the amounts due on the contracts which have been 
completed, and not of those which have not been completed. 
Mc Dowell vs. Blackstone Canal Company, 11. 

2. In case of payments by a debtor to a creditor, the debtor has 
a right to direct the application of them, and if he does not, 
the creditor may apply them as he pleases. United States 
vs. Wardwell, 82. ' 

3. In cases of payment to the treasury department, the officers 
of that department have not a right to make any application 
of such payments against the will of the debtor, or of his 
administrator. United States vs, Wardwell, 82. 

4. In case of payments made by an administrator of an insol- 
vent estate, all such payments must be deemed to be made 
on general account, and fro rata towards the extinguishment 
of all the debts due to the creditor. 

The United States having a priority by law in such cases, 
does not change the rule. The duty of the administrator is 
the same. United States vs. Wardwell, 82. 

5. In cases of running accounts, where debits and credits are 
made at different times, the payments are to be deemed as 

made towards items antecedently due, in the order of time 

in which they stand in the account. 
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The case of the United States furnishes no exception to 
this rule in cases of running accounts. All payments are 
deemed to be made on general account. United States ys. 
Wardwell, 82. 

. Where there is a general assignment of a debtor’s property, 
for the benefit of creditors, and the priority ef the United 
States attaches, they having various debts due by bonds, with 
different sureties, all payments made by the assignees are to 
be applied pro rata to all the debts of the United States ; 
and the latter are not at liberty to apply the payments in 
any other manner, without the consent of all the parties in 
interest. United States vs, Amory, 455, 


PRINCIPAL AND AGENT. 


1. An agent to whom a negotiable note has been indorsed by 
his principal for the benefit of the latter, and who has no in- 
terest in the note, cannot sue as indorsee upon the note. 

No person can sue as indorsee, unless he be the owner of 
the note, or has some legal or equitable interest therein. 
Thatcher vs. Winslow, 58. 

Wherever the principal can trace his property in the hands 
of his factor or agent, and distinguish it from the mass of 
the property of the latter, he is entitled to recover it from 
the agent, or in case of his failure, from his assignees. 
McIntire vs. Curtis, 80. 

What circumstances amount to a ratification of a breach of 
orders, 

The omission to answer a letter acknowledging the breach 

of orders, or the omission to state to the party in a letter of 
complaint, that he will be held responsible, is not, per se, a 
ratification ; but the question is open to the jury, as a matter 
of fact, whether such ratification ought, under all the circum- 
stances, to be presumed. Cunningham vs. Bell, 161. 
Where a sale was made by an administrator, at public auc- 
tion, of the real estate of his intestate, under a license of the 
proper Court, to pay debts, and he acted as auctioneer at the 
sale ; it was Ae/d, that a memorandum by him of the sale at the 
time, was not binding on the purchaser, who bid at the sale, 
and that he was not his agent so as to make the sale a valid 
contract under the statute of frauds of Rhode Island. 

No memorandum under the statute of frauds is sufficient, 
unless it state the price and material terms of the contract 
for the sale of lands. Smith vs. Arnold, 414, 


SHIPS AND SHIPPING. 

1, Under the 10th section of the act of 1825, ch. 67, [276] the 
forcing a mariner on shore must be done, not only without 
justifiable cause, but also maliciously, to justify a conviction. 
If done under a mistaken sense of duty, it is not a case for 
conviction. 
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*‘ Maliciously”’ in the statute, means, with a wilful disre- 

gard of right and duty, or doing the act against a man’s own 
conviction of duty. United States vs. Ruggles, 192. 
A master of a ship has authority to confine his seamen in a 
common goal, in a foreign port, for offences and misconduct, 
in extreme cases, and where the proper correction or punish- 
ment cannot be effectual on shipboard. United States vs. 
Ruggles, 192. 

. The crew of a ship who have signed shipping articles for the 
voyage under a particular master, without any clause pro- 
viding for a change of master, are not discharged from the 
articles by the dismissal of the master by reason of sickness, 
or any other reasonable cause, and the appointment of a new 
master; but they are bound to obey the new master. 

If in such case they combine together to refuse all duty on 

board, and to refuse obedience to the new master, that is an 
endeavour to make arevolt within the meaning of the crimes 
act of 1790, ch. 9, [36,]§ 12. United States vs. Haines, 272. 
If the crew combine together to refuse to do duty, and ac- 
tually refuse until the master complies with some improper 
request on their part, it is an endeavour to make a revolt 
within the crimes act of 1790, ch. 9, [36,]§ 12. United 
States vs. Gardner, 402. 
If the crew combine together not to do duty, it is an endea- 
vour to make a revolt within the crimes act of 1790, ch. 9, 
| 36,] § 12, although no orders are actually given afterwards. 
United States vs. Barker, 404. 

. If the shipping articles are to the final port of discharge, the 

voyage is not ended until the cargo is wholly unladen. The 
owner may order the vessel from port to port, until the whole 
is discharged. United States vs, Barker, 404. 
Port of destination and port of discharge are not equivalent 
words. Some cargo must be unladen to make the port of 
destination the port of discharge, or an actual termination 
of the voyage there. United States vs. Barker, 404. 

. To affect the master of a vessel with the penalty provided 
for his non-delivery of a temporary register, granted under 
the 3d Section of the Coasting Act of 1793, ch. 52, there 
must not only be an arrival at the port, to which the vessel 
belongs, but it must be an arrival there, not by accident, or 
from necessity, but intentionally, as one of the termini of 
the voyage. United States vs. Shackford, 445. 

. To constitute an endeavour to commit a revolt within the 
crimes act of 1790, ch. 36, it is necessary that there should 
be some effort or act to stir up others of the crew to disobe- 
dience of the master. 

To constitute a confinement of the master within the pur- 
view of the same act, it is sufficient that there is a personal 
seizure or restraint of the master, although it may be for the 





136 Digest of American Cases. [ April, 


purpose of inflicting personal chastisement upon the master. 
United States vs. Savage, 460. 

10. The master has authority to displace the mate, and all 
other subordinate officers, during the voyage. If he abuses 
his authority, he is responsible for the wrong. 

Semble, that the mate is a seaman, within the crimes act of 
1790, ch. 36,§ 12. United States vs. Savage, 460. 

11. The master of a ship has not, in virtue of his office, any 
authority to sell a ship, except in cases of extreme necessity, 
where the vessel is wrecked or unnavigable, &c. 

If he sells without such necessity, the sale is invalid, not- 
withstanding he has acted with good faith, at least, where 
the contest is between the owner and the purchaser. 

Query, how it would be between the underwriter on a 
policy, and the owner. Schooner Tilton, 465. 

12. A wreck sale, made by authority of the statute laws of a 
state, is valid to pass the title to the property, where there 
is no Owner or agent present to protect or clarm the property. 

Construction of the laws of orth Carolina, on this sub- 
ject. A sale at the solicitation or order of the master, is 
not a statute sale under those laws, binding the owner. 
Schooner Tilton, 465. 

13. A statute sale, if fraudulent, will not bind the owner, unless 
in favour of a bona fide purchaser, for a valuable considera- 
tion, without notice, actual or constructive, of the fraud. 

What is such notice? Schooner Tilton, 465. 

14. A special contract between ship-owners and a shipper of 
goods, to receive half profits in lieu of freight on the ship- 
ment for a foreign voyage, is not a case of merchants’ ac- 
counts, within the exception of the statute of limitations, 
Spring vs. Gray, 505. 

SURETY. 


1. A surety on acustom-house bond, who has paid it, has the 
same priority, as the United States, against the estate of his 
principal in the hands of his assignee. 

If such surety become insolvent, and the same person is 
assignee of both estates, the funds of the principal to the ex- 
tent of the debt due such surety, as a priority creditor, is by 
operation of law deemed assets of the surety ; and if the lat- 
ter is also indebted to the United States for other debts, the 
United States may, by a bill in equity against the assignee, 
ensure its rriority out of such fund or assets. United States 
vs. Hunter, 62. 

2. The act of 1817, ch. 197, respecting the bonds of persons in 
the navy, having required, that every person then in service, 
&c. shall, instead of the bond required by a former act, enter 
into a new bond with sureties conditional for the faithful 
performance of his duties, &c., the sureties on the old bond 
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are discharged from all responsibility for monies received 
by any person, &c., after he has given the new bond, the lat- 
ter being, by the act, a substitute for the former. United 
States vs. Wardwell, 82. 

If an administrator be at the same time guardian of the lega- 
tees or distributees, and receive foreign assets as abovesaid, 
and do not inventory or account for them, or procure any 
settlement of them in the Probate Court, and a distribution of 
them according to law, he will be deemed to receive them as 
administrator, and not to retain themas guardian, Some actor 
admission showing a retainer as guardian, as an accounting 
in the probate office as guardian for the same, is necessary 
to exonerate him from liability as administrator. 

The sureties of an administrator are liable in the same 
manner as their principal for assets so received, until some 
act or admission establishing a retainer as guardian. 4 for- 
siori the rule is so, where the administrator has never admit- 
ted the receipt of such assets as guardian or administrator; 
but fraudulently concealed the fact from all the parties in 
interest. Pratt ys. Northam, 95. 


GiutteD States Judiciary. 


POWER OF THE COURTS TO PUNISH FOR CONTEMPT. 
An act declaratory of the Law concerning Contempt of Court. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the power of the several 
courts of the United States to issue attachments, and inflict summary pun- 
ishments for contempts of court, shall not be construed to extend to any 
cases except the misbehaviour of any person or persons in the presence 
of the said courts or so near thereto as to obstruct the administration of 
justice, the misbehaviour of any of the officers of the said courts in their 
official transactions, and the disobedience or resistance by any officer of 
the said courts, party, juror, witness, or any other person or persons, to any 
lawful writ, process, order, rule, decree, or command of the said courts. 

Src. 2. And be it further enacted, That if any person or persons shall, 
corruptly, or by threats or force, endeavour to influence, intimidate, or 
impede any juror, witness, or officer in any Court of the United States, in 
the discharge of his duty, or shall, corruptly, or by threats or force, ob- 
struct or impede, or endeavour to obstruct or impede the due administra- 
tion of justice therein, every person or persons, so offending, shall be 
liable to prosecution therefor by indictment, and shall, on conviction 
thereof, be punished, by fine, not exceeding five hundred dollars, or by 
imprisonment, not exceeding three months, or both, according to the na- 
ture and aggravation of the offence. 


LATE TERM OF UNITED STATES SUPREME COURT. 


The session of the Supreme Court terminated on Friday, the 
18th of March, It is said to have been a session of unusual 
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interest; and that many great questions of constitutional and 
general law were presented and decided, in the cases which 
were disposed of. ‘There are other cases of equal importance 
which remain for decision. 

A letter from a Washington Correspondent, says :— 


**The very impertant case of the Charlestown Bridge vs. the Warren 
Bridge is now before the Court. It has been ably argued by Mr, Warren 
Derroxn, Mr. Wirt, and Mr. Jonrs; and Mr. Wensrer will close the ar- 
gument to-morrow. Mr. Durren of Boston, has appeared for the first 
time in this court, and he has fully justified the high reputation he holds 
in his own state. His opening address was lucid, learned, and eloquent. 
His manner is impressive, logical, and comprehensive, and his classical 
illustrations those of an accomplished scholar. 

** You are aware that this question is one of great interest in Massachu- 
setts. It is brought before this Court under no circumstance to create 
jealousy of its interference with the decision of the State Court, or the 
powers of the Legislature. It presents a question of property, and this 
appeal is almost sanctioned by the recommendation of the late Chief Jus- 
tice Parker, of the Supreme Court of that State. The closing remarks of 
Mr. Durron were listened to with profound attention, and I am particu- 
lurly enabled to send them to you in almost his own words: 

*«* After a contest of more than seven years with popular prejudice and 
passion, after struggling through that worse than Serbonian bog, judicial 
legislation, beset with difficulties and involved in darkness, it is a source 
of unmingled satisfaction to me, to find myself at last standing on solid 
ground, and in the gladsome light of jurisprudence. That I have an op- 
portunity to submit this act, establishing the Warren Bridge Corporation, 
to the consideration of a tribunal, which the profound wisdom of the 
framers of our Constitution has provided for the ultimate determination of 
all controversies of this sort; a tribunal separated by distance, and elevated 
by the dignity of its office, far above and beyond those excitements, in- 
terests, and passions, which sometimes vex and agitate particular commu- 
nities; a tribunal that, looking with an eye of pure intelligence upon the 
law and constitution, pronounces its judgment unbiassed, and unawed, 
solely in obedience to their dictates.’ 

** Congress having adjourned, there is nothing here of political interest. 
A few members remain, and they are seen wandering along the Avenue, 
like ghosts on this side of the fabled Styx. The only questions asked and 
answered are, ** What keeps you here?” and, ** When do you go’””’ A 
more difficult question to answer, and one which might be addressed to all, 
would be, ** What have you done for those you have represented’” 


CASE OF THE CHEROKEES. 


Mr. Winr in the commencement of his argument, stated the nature of 
the present motion, which he said was addressed to the original, jurisdic- 
tion of the Supreme Court in the name of the Cherokee Nation of Indians, 
praying for process of subpena against the state of Georgia, and for an 
injunction against that State, her officers, and agents, to restrain them 
from exercising the laws of Georgia within the Cherokee Territory, on the 
ground that the specific laws which go to introduce the civil and criminal 
code of Georgia into the Indian Territory, are null and void, as being re- 
pugnant to the Constitution, laws, and treaties of the United States. 

lic next proceeded to argue that the Court possessed jurisdiction of the 
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subject—that this jurisdiction depended solely on the constitution of the 
United States, and did not proceed from Congress—that Congress could 
confer no new jurisdiction on the Supreme Court, nor could it take any 
from it which it possessed. The Constitution had established the Supreme 
Court, and had defined its jurisdiction, and in what cases that jurisdiction 
was original and exclusive. He then cited the 3d Art, of the Constitution, 
by the Ist section of which the whole judicial power of the United States is 
deposited in one Supreme Court, and such inferior courts as Congress shall 
from ‘time to time establish; and the 2d sec. which describes the judicial 
power of the Court, as relates to the subject matter of controversy over 
which its juri-diction is to extend, and the character of the suits that may 
come before it. And from that part of the same which declares, that the 
judicial power shall extend to al/ cases in law and equity, arising under the 
Constitution, the laws of the United States, and treaties made, or which 
shall be made under their authority, he contended that the present was a 
case which plainly came under the cognizance of the Court. 

Mr. Wirt then went on to show that the Cherokee Nation was a foreign 
state, neither owing allegiance to the United States, to Georgia, to any 
state in the union, or to any other power. That from time immemorial 
the Cherokees had been a sovereign and independent people—that they 
had been acknowledged as such from the time of the first settlers under 
the charter of George II. 1752, to the present day, by the various treaties 
that had been made with them at different periods ; and that as such the 
State of Georgia could have no jurisdiction within their territory. That 
although within what was called the limits of Georgia, they were a foreign 
State, and in proof of this, he instanced the towns and provinces at one 
period possessed by England in the heart of France. But that in the case 
of the Cherokees, they were not only a foreign nation, but an independent 
one—the sole and exclusive masters of all the soil within their territory, 
which they had not ceded by their own free will, and could be governed, 
of right, by no other laws but such as they themselves thought proper to 
ordain, Mr. Wirt in the course of his argument quoted the several trea- 
ties—cited various cases and decisions in point, and after addressing the 
Court on the subject from eleven o’clock till half past two, concluded his 
highly forcible and eloquent appeal, in a peroration of deep feeling and 
pathos, and in which the sympathies of his auditory were completely 
enlisted, by expressing his confidence that the Court would grant the in- 
junction required, as the last stay and hope of an unfortunate and much 
injured people. 

The Court was considerably crowded throughout the day ; some of the 
Cherokee delegation were present—one of whom, of very intelligent and 
respectable appearance, shed tears copiously during Mr. Wirt’s address, 
No one, when we left, had appeared on the part of Georgia. 


The National Intelligencer of March 19th, says,— 


The opinion of the Court was read by Chief Justice Marshall, and is 
therefore to be presumed to be from his luminous mind and pen. We have 
not been able to obtain it for publication, anxiously as we desired to do so. 
We heard it read, however, and shall venture so far to report the grounds 
of it, as to state, that the Court disclaims jurisdiction of the case, on the 
ground that the Cherokee nation is not a foreign nation, in the sense of the 

‘onstitution. These Indian nations, it is the opinion of a majority of the 
Court, are not Sovereigns, independent of the Sovereignty of the United 
States, but domestic dependent nations, ina state of ‘* pupilage”’ to the 
United States, or in a relation corresponding to that which wards have to 
their guardians. The Supreme Court, therefore, cannot take cognizance 
of cases in which it is sought to make them parties as Nations. With re- 
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spect to the rights of the Cherokees, however, as individuals to the lands 
guaranteed to them, it was pretty distinctly intimated in the opinion of the 
Court, that there is a mode by which they may be brought before the Su- 
preme Court for adjudication. 

The Opinion went on to say, that, if the objection to entertaining juris- 
diction in this case were not fatal to the application, there were other 
grounds on which an application for the interference of this Court in the 
case would encounter grave objections. If jurisdiction was exercised in 
the case, it must be on the ground that the Cherokees are a foreign nation; 
and the relations between foreign powers and the States are placed in the 
charge of a different branch of the Government. For this Court to under- 
take to arbitrate such questions, would be to assume a political power not 
intended to be vested in it. /f it were true, as argued, that the Cherokee 
Nation is oppressed by the State of Georgia, &c. &e, it belonged not to this 
Court (the Opinion concluded, ) but to other tribunals, to assert their rights 
and redress their wrongs. 

Mr. Justice Baldwin delivered a very long separate opinion, agreeing 
entirely in the conclusion to which the majority of the Court had arrived, 
but not concurring in the views taken in the Opinion which had been read. 

Mr. Justice Johnson also delivered a separate opinion on the question. 

Our own opinion on the subject is of little consequence; but the reason- 
ing of the Court upon the Constitutional provisions bearing upon the case 
appeared to us to be conclusive. 


Bitervary Xutelligence. 


The Law Magazine, or Quarterly Review of Jurisprudence. No, X. Lon- 
don, 1830. 

Art. I.—This article, which forms nearly one quarter of the whole num- 
ber, is entitled ‘* Registration,” and is a review of the second Report made 
by the Commissioners to inquire into the law of England respecting Real 
Property. The ‘* Report,” which is treated as an able production, though 
far from perfection, consists of two parts; the first comprising a statement 
of the existing evils which appear to render the establishment of a register 
advisable, with replies to the objections that have been brought against 
the measure in general; the second an e xposition of the proposed system, 
with brief notices of the systems already in operation in Great Britain and 
Ireland, and which it has not been thought expedient to adopt. Among 
the different systems of registration respe cting which the Commissioners 
say they have ‘obtained informs ation, is that in the states of North America. 
After anxious deliberation, s: iy the Commissioners, ** we have unanimously 
come to the conclusion, that the establishment of a general register will 
be expedient.” In considering the most popular objection to a general 
register, viz. that the register will occasion an exposure of private transac- 
tions, it is said,—‘‘ Of this objection we stand very little in awe ; since 
though exposure may be made, it is not necessarily a consequence of 
registration.” A writer in the appendix to the report remarks as follows,— 
«* Were a man desirous of ascertaining how much bank stock Mr. Roths- 
child or Mr. Baring possesses, he would find it extremely difficult to satisfy 
his curiosity, although every transfer of bank stock is registered ; and, on 
the same principle, by limiting the right of inspection to persons interested, 
or persons acquainted with the symbol or mark, no improper disclosures 
would result from registering dealings with land.” The great pains which 
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the advocates of a general register in England have taken to show the ex- 
pediency of such an establishment, is proof of the prevailing and deep root- 
ed prejudices against it ; but this prejudice will doubtless be dispelled by 
the view in which the subject has been presented by the Commissioners 
and by other men of practical and enlightened minds, 

Art. IL. is ** The Life of Lord Mansfield.” Every thing offered by way 
of information in relation to an individual who has given so much eclat to 
the English bench, and reflected so much dignity upon the profession of 
the law, as Lord Mansfield, must of course be read with deep interest. We 
were, however, somewhet disappointed in the perusal of this piece of bio- 
graphy, as it is not as full as the original sketches of the lives and characters 
of other eminent lawyers which have before appeared in the same able 
journal. It proved to be much more deficient than we supposed it would 
have been in private anecdotes, conversations, &c. which display charac- 
ter; and is not very free in criticism as to the opinions advanced by Lord 
Mansfield upon the constitutional law of England,—the relative duties of 
courts and juries,—the connexion between law and equity, &c. ; nor does 
it offer any specimens of his political oratory. It commences with the 
history of the ancient family of Murray, and ends somewhat abruptly with 
the promotion of Lord Mansfield to the Court of King’s Bench, on the 11th 
November, 1756. 

Art. LIL, is entitled ** Mercantile Law No. VII.” which is a continuation 
of the subject of the Contract of Sale. 

Art. IV. is on ** The Interest necessary in Life Insurance.” It seems 
that by a recent decision of the Court of King’s Bench, a party has not, in 
general, such an interest in the life of his wife or child, as he can legally 
make the subject of an insurance ; and that this decision has created con- 
siderable alarm in the minds of many persons who have effected such in- 
surances. ‘The object of the writer is to show, that the insurance offices, 
or their legal advisers, could not have been ignorant that such policies 
were unavailable. ‘his he undertakes to do by citing the statute 14 Geo. 3, 
requiring that no insurance should be made on the life of any person, 
wherein the person on whose account such policies should be made, should 
have no interest ; and also by citing the previous cases under the aforesaid 
statute, 

Art. V. is on ‘* The Duties to which the Estates of Testators and Intestates 
are liable.” 

Art. VI. is entitled “* Rights of the Peerage.” 

Art. VII. is entitled “ Sugden’s Acts,” and has placed at its head Mr. Jem- 
mett’s work on “ Ihe Acts relating to the Administration of the Law in 
Courts of Equity, passed in the Session 11 Geo. 4.” These acts, with one 
exception, were introduced, we are told, by Mr, Sugden, the solicitor-gene- 
ral, with the threefold object of enabling the Court of Chancery to exer- 
cise its powers in the most efficient manner,—restoring the common law 
where the interference of equity had proved inconvenient, —and extending 
the rules of equity so as to carry into full effect principles which had been 
found beneficial. The first of these acts relates to the subject of commit- 
ment for contempt by courts of equity, Although the exercise of this 
power has been fraught with much hardship and injustice in England, yet 
it is evident that these evils have been egregiously over rated. The Re- 
viewer says, —“ Moving tales of parents and children torn from their homes 
and from the arms of each other, and consigned to imprisonment for life 
through want of the pecuniary means of obeying the orders of the courts, 
are familiar in our mouths as household words: the Honourable House 
itself deigned vccasionally to expend an hour’s talk upon so popular a 
theme ; and the Lord Chancellor was, and probably is, looked upon not 
only as ‘a cut-purse of the empire,’ but the arch-invader of the personal 
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liberty of its people. With what emotions then will a virtuously indignant 
public hear that the philanthropic exertions of the solicitor-general to clear 
the prisons of the chancellor’s victims, were thwarted in every possible 
way by the victims themselves; that the confempl party almost defeated 
the officer of the crown ere it could be dispersed ; and that two of its 
body, each of some fifteen years standing, after having been forcibly driven 
back to their friends.in the country, actually returned at the end of ten 
days, complaining of the ennui of an existence among rustics, and praying 
to. be allowed to live in jail, as they had been accustomed, and conceived them- 
selves to have obtained a prescriptive right, to live.”’ 

Art. VIIL. ison ** Zhe Practice relating to Retainers.” ‘It is strange,’ 
exclaims the writer of this article, in the very outset, “that in this age of 
book makers there should not yet have appeared, a history of the Bar ;’” 
and he expresses a full confidence that materials are not wanting to make 
such a book *‘ both instructive and entertaining.” His attention was called 
to this desideratum in English literature, from not knowing where to turn 
for an account of the origin of that law or custom which regulates the 
practice of retainer. ‘The rules, he says, by which this important matter is 
governed, “seem to be something like the dex et consuetudo parliamenti, 
the virtue of which, according to Blackstone and such complacent per- 
sonages who ‘ find good in every thing,’ consists in its being a mystery im- 
pervious to all those whose interests are to be affected by it, and unfolded 
only to those who are at once its interpreters and dispensers.” The writer 
then proceeds, beginning, as Aristotle used to say, * from the beginning,” 
to offer from the scanty sources open to him a few hints as to the origin 
and practice of retainer ; and his starting place is the Saxon era. We have 
not room to give his historical researches, and we shall leave him by copy- 
ing from the conclusion of his subject, his excellent sentiments on the im- 
portance of maintaining the dignity of the profession, which are as follows: 
—** To say the truth we are anxious, not only that nothing should exist, in 
fact derogatory to the dignity of the profession, but that all occasion for 
evil speaking should be removed. The honour of the Bar ought to be like 
that of Czxsar’s wife, not only free from stain, but beyond the reach even of 
suspicion or reprouch. ‘These are searching and incredulous times. People 
are not content now-a-days to take a man’s own account of himself as a 
sufficient voucher for his respectability. Reputation must be maintained, 
not by prescription, but by conduct which justifies it. It is not enough 
that we should style ourselves the honourable society of the Bar; we must 
show our title to the appellation by unimpeachable evidence of facts. Nor 
let it be thought a matter of small importance in what degree of public 
estimation the profession is held. On the contrary, it is of the last conse- 
quence that a general opinion should prevail of its uprightness and inde- 
pendence. The duties of the advocate form so indispensable a part of the 
dispensation of justice,—the very end and being of the social league,—that 
every taint which affects the practice of the Bar must necessarily in some 
degree vitiate the whole administration of the law, and can never therefore 
be of small importance, either to the members of that body or the commu- 
nity at large.” 


Advice to Trustees, Ec. by Harding Grant, Esq. This is the title of a 
work now preparing for publication in London. 


An Abridgment of the Law of Nist Prius, by William Selwyn; with notes 
and references to the decisions of the courts of this country, by Henry Wheaton, 
Counsellor at Law: Fourth American, from the seventh London edition, with 
additional notes and references by ‘Tuomas 1. Wuarton. 

‘* Selwyn’s Nisi Prius” has been so long known to the bar that it would 
be a waste of words to offer any statement of its merits or demerits, The 
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work it seems has gone through seven editions in England ; and in the year 
1824 an edition was published in this country by one of the most intelli- 
gent and industrious gentlemen of the American bar—Mr. Wheaton. A 
new American edition it seems has been called for, and it has accordingly 
been prepared by.a gentleman whose name carries with it a guarantee of a 
faithful execution of the undertaking. The present edition comprises the 
important additions and emendations of the text contained in the last English 
eclition, and the valuable notes and references introduced by Mr. Wheaton. 
The additional notes and references which Mr. Wharton has afforded are 
placed at the foot of the page and distinguished by small capitals. In this 
edition are also added references to the “ English Common Law Reports,” 
edited by Messrs. Sergeant & Lowber, of all the English cases since the year 
1815, cited by Mr. Selwyn, and contained in those reports. 


« 
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English Common Law Reports from 1813 to 1830. 


REDUCTION OF PRICE. 


TO MEMBERS OF THE BAR. 


The subscribers beg leave to call the attention of Jegal gentlemen 
throughout the United States to their American edition of Exetisu Common 
Law Reports, edited by Thomas Sergeant, and John C. Lowber Esquires, 
of the Philadelphia Bar, 

The constant reference to the recent English Reports, in the arguments 
of counsel and the decisions of the American Courts, particularly on com- 
mercial matters, and the analogy that must necessarily subsist in questions 
arising in two countries, whose legal principles and forms are in many re- 
spects the same; clearly evince the utility of the above mentioned publica- 
tion, There is probably no American jurist who would not desire to pos- 
sess the convenience of referring to the points decided in England, as early 
after their authentic publication as possible. 

But few members of the American Bar, however, purchase the Modern 
English Reports, partly on account of their enormous price, and partly be- 
cause more than one half of their contents is of no interest in this country : 
of this description are cases upon the annuity act, tithes, particular acts of 
Parliament, special customs, branches of Common Law peculiar to the 
political and ecclesiastical organization of that country, and others that 
might be enumerated, 

With a view of removing extravagance of cost, and the necessity of pur- 
chasing useless matter, this publication has been undertaken, and has been 
conducted on the most economical plan: inserting in full, only those cases 
which are applicable to this country, and retaining of the others only the 
names and marginal notes. 

There are at present in progress of publication in England two sets of 
Reports, both in King’s Bench and Common Pleas, containing for the most 
part the same cases: when however a case may be found in either of these 
sets that is not contained in the other, it will be inserted by the American 
editors; whereby this publication will possess a greater value than either 
of the rival series of English Reports entire, 
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The page of the republication is made so large as to contain as much 
matter as two pages of the original; and the elisions considered, one volfime 
contains rather more than two; so that five dollars will purchase as much 
as would otherwise cost thirty. 

Eighteen volumes of the work are already published, furnishing a series 
of Reports in the Courts of Common Pleas, King’s Bench, and Nisi Prius 
from 1813 to 1830: and the 19th volume is in press. 

The volumes published contain as follows: 


Vol. 1, Taunton’s Reports, C. P. vol. 5 and 6. 


2. 6 o Te 
Starkie’s ss P. 1, 
5. Starkie’s P. = 
Holt’s * P. 1 vol. 
4, Taunton’s 6s P, vol. 8. 
Marshall’s es . P. 2 vols. 
Moore’s 6 P. 3 vols. 
5. Broderip & Bingham, P. vol. 1. 
Barnewall & Alderson, B. 3 
Gow’s Reports, P. 
6. Broderip & Bingham, P. 
Barnewall & Alderson, . B. 
7. Broderip & Bingham, P. 
Barnewall & Alderson, 
8. Bingham’s Reports, 
Barnewall & Cresswell, 
9, ‘<é ““ 
Bingham’s Reports, 

10. Barnewall & Cresswell, 
11, Barnewall & Cresswell, 
Bingham’s Reports, 
Carrington & Payne, 
12. Barnewall & Cresswell, 
Carrington & Payne, 
13. Bingham’s Reports 

ee é 


RORKRARAZALSONAZAS 


5, parts 1 and 2, 
3, parts 1 and 2, 


5, parts 3 and 4, 
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3, parts 3 and 4, 
4, parts 1 and 2. 


Barnewall & Cresswell, 
14, “< “ec 
Carrington & Payne, 
Starkie, 
15. Barnewall & Cresswell, 
Bingham, 
ce 


. B. 
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K. B. 
C.P. 
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. B. & N. P. 8 vols. 
.P. & E. C. vols. 4 and 5. 
.P.& E. C. vols. 6 to 10. 
ae “6 2 vols. 


16. Dowling & Ryland, 
Moore, 

17. Moore, 
Moore & Payne, 
Manning & Ryland, 
Barnewall & Cresswell, 

18, Chitty, 


B. 2 vols. 


B. vol. 9. 
. B. 2 vols. 


Subscription price of the first 16 volumes, six dollars per volume hand- 
somely bound in calf, or five dollars per volume in paper covers, 

Subscription prices of the 17th and subsequent volumes, $4 80 in calf, 
#4 40 in sheep, and $4 in paper covers. 

Subscriptions, or orders for complete sects or odd volumes, received by 
the publishers or any of their agents. 
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The 19th volume will be published in a few weeks, and contain the 
vol. of Bingham, and some other late English Reports. 


1 B Otte — 


NEW LAW REPORTS. 


\ 


The subscribers propose to republish, condensed in the manner of the 
English Common Law Reports, the 


BRITISH ECCLESIASTICAL REPORTS, 


Consisting at present of 
Phillimore, in 3 vols, Addams, in 2 vols. 
Haggard, in 2 vols, Robertson, in 1 vol. 


It is supposed that these eight volumes can be compressed into three of 
the same size as the 18th volume of the English Common Law Reports 
lately published. 

The volume containing Phillimore’s Reports is now in press and will be 
published about the first of May next. 

The continuations of all the above mentioned Reports will be republished 
as fast as copy enough is received from England. Each volume will con- 
tain 500 solid pages as large as those of the 18th volume of English Com- 
mon Law Reports, and the paper will be of the same quality. The vol- 
umes will be furnished to subscribers at $4 00 each, in printed paper covers, 
or $4 40 in law sheep: and $5 00 in law calf. Gentlemen at a distance, 
who may desire to possess the above mentioned work, will please to 
forward their names to some one of the agents for the English Common 
Law Reports, for a list of whose names see cover of this number. Each 
volume will contain a table of the cases, and an index to the principal 
matters contained therein. The Reports will be condensed and prepared 
for the press by Edward D. Ingraham, Esq., of the Philadelphia Bar. 


BURROW’S REPORTS. 


The subscribers will shortly put to press, a New Edition of Burrow’s 
Reports, condensed as the preceding work. Two volumes will probably 
contain the whole. Also, 


DOUGLAS’S REPORTS, 
condensed in like manner, and to be contained in one volume. 


POWEL ON MORTGAGES, a new edition from the Sixth English 
edition, much enlarged, and improved, with copious notes by Thomas 
Coventry, Esq., of Lincoln’s Inn. Notes and references to American Cases 
by Benjamin Rand, Esq. 3 vols. royal 8vo. 

STORY’S LAWS OF THE UNITED STATES. The Public and 
General Statutes passed by the Congress of the United States from 1789 
to 1827 inclusive. Published under the inspection of Joseph Story, one 
of the Justices of the Supreme Court of the United States, 3 vols. royal 
octavo. 

P. H.N. & T. J. having purchased the copy-right of Story’s Laws, intend 
continuing the publication from time to time, so that a complete series of 
United States Laws can always be obtained, 
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Odd volumes of the undermentioned Law Books can 
be furnished. 


American Digest. 

Most of the American Reports, 

Barnewall and Alderson’s do, except vol. 2. 

Campbell’s Nisi Prius, — do. 

Espinasse’s Reports, 

Hall’s Law Journal, 

Jacob and Walker’s Chancery Reports. 

Kent’s Commentaries, 

Laws of Pennsylvania. 

Lawyer’s Guide. 

Robinson’s Admiralty Reports. 

Swanston’s Chancery Reports, 

‘Taunton’s do. do. 

‘Tucker’s Blackstone. 

Vesey, Jr’s. Chancery Reports. 

EAST’S Reports, Gentlemen having incomplete sets of East’s Reports, 

can be supplied with the last nine volumes, at $1 50 per volume, in Law 
sheep. 


REES’S CYCLOPEDIA. 
P. H. N. & T. J. having purchased the stock of Rees’s Cyclopzdia, 


offer for sale complete sets or odd numbers, bound or in boards, 
P. H, NICKLIN & T. JOHNSON, 
No. 175 Chestnut Street. 





